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GUARDIANSHIP AND ADMINISTRATION AMENDMENT (MEDICAL RESEARCH) BILL 2020 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Adele Farina) in the chair; 
Hon Sue Ellery (Leader of the House) in charge of the bill. 
Clause 12: Part 9E inserted — 
Committee was interrupted after the clause had been partly considered. 
Hon NICK GOIRAN: We interrupted Committee of the Whole House after I had asked a question and the 
minister was taking advice. Just to expedite the process, I will ask the question again. We were looking at proposed 
section 110ZS, which has been put into the bill contrary to recommendation 6.2 of the statutory review. In particular, 
I am interested in proposed section 110ZS(2). In what circumstances would it be considered that a researcher 
ought reasonably to be aware—that is the key phrase—of the patient’s advance health directive but was not 
actually aware of it? 
Hon SUE ELLERY: As I understand the question, it is: in what circumstance is it envisaged that the researcher 
ought reasonably to be aware? My head now has two double negatives in it. The normal circumstance is that 
a doctor would have a conversation with whoever comes in with the person, if there is a next of kin or somebody 
like that, and that conversation should in normal circumstances include whether the next of kin is aware that there 
is an advance health directive, but it might be the case that that question is not asked. It might be that the question 
is asked but the next of kin does not know. Those are the kinds of circumstances. 
Hon NICK GOIRAN: If the question is not even asked by the researcher, does that trigger this section? In other 
words, they ought to have been reasonably aware, they failed to ask the question, and if the advance health directive 
states “No experimental treatment on me”, or words to that effect, the researcher would be in contravention of 
proposed section 110ZS(2). 
Hon SUE ELLERY: The advice I have is yes. Obviously, it is going to depend on the circumstances in each case, 
but not having even asked the question is a fairly serious thing, which would invoke those provisions. 
Hon NICK GOIRAN: If that were to take place, what remedy would be available to the person or their next of kin?  
Hon SUE ELLERY: There is no penalty but a researcher would not get the protections that are set out further on 
in proposed sections 110ZX and 110ZY. 
Hon NICK GOIRAN: Was consideration given to implementing a penalty with respect to this provision? A penalty 
is clearly not in the bill before us, as the Leader of the House said, so if consideration was given to a penalty, why 
is that the case? 
Hon SUE ELLERY: I cannot tell the member to what extent it was pursued, but penalty provisions apply, for 
example, to sterilisation and electroconvulsive therapy, which I feel like I have had myself right now. Penalties 
apply in those circumstances. The view was that it was not appropriate in the circumstances before us to put those 
same penalties in place because there are professional consequences, I guess, of not following those provisions. 
Essentially, it is about negligence rather than it being a criminal matter. 
Hon NICK GOIRAN: If it is a disciplinary matter, could that lead to a fine against the researcher? 
Hon SUE ELLERY: The matter could be pursued by the professional board—the medical registration board, if 
that is what it is called. I am told that the penalties include a fine, restrictions on a person’s practice and, at the 
furthermost end, deregistration. 
Hon NICK GOIRAN: I will make an observation before I ask my final couple of questions on clause 12. If 
a researcher were to undertake the sterilisation of a candidate, that would attract the penalty set out in proposed 
section 110ZT. No doubt, it would also attract the ire of the relevant medical board and the like—the Australian 
Health Practitioner Regulation Agency et cetera—and, as the minister said, certain penalties would apply. It seems 
to me that if a researcher ignores an advance health directive that they know exists or if they do not bother to ask 
the question, they should be subject to certain penalties. I simply make the observation that that is not the case in 
the bill before us, which is regrettable. If we had more time, I would be pursing this, particularly given that the 
proposed section in question is one that the statutory review expressly recommended not be implemented. 
I turn now to my final couple of questions about clause 12. Would the death of a person who is provided urgent 
medical treatment under proposed section 110ZS, the one that the statutory review recommended not be implemented, 
be subject to a coronial inquiry?  
Hon SUE ELLERY: It will be transparent to the coroner in that the fact that the patient was involved in medical 
research will be recorded in the information that the coroner reviews. What actions may the coroner choose to take 
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as a consequence? The coroner may ask a series of questions to ascertain whether they need to take any further 
action. There will be a degree of transparency, if this is at the heart of the member’s question, to the coroner. 
Hon NICK GOIRAN: Just to be clear, would it be a reportable death to the coroner? 
Hon SUE ELLERY: I am advised that it would depend on the cause of death, because the cause of death may or 
may not be related to the medical research, but the fact that medical research was being undertaken will be recorded 
on the patient’s records. If it was a suspicious death, another provision would bring it to the attention of the coroner. 
Hon NICK GOIRAN: This is my final question about clause 12 and, in particular, proposed section 110ZS, which 
the statutory review expressly recommended not be included. I understand that a trial of existing HIV and arthritis 
drugs is scheduled to start in Australia next week. This question is about how all this will operate, given that 
coronavirus is the very thing that the government says urgently requires this bill to be passed today and not subjected 
to any further scrutiny before we pass it. That trial, involving the Doherty Institute, involves the administration of 
these drugs to people in hospital, but I understand it is for those who are not yet in intensive care. Is the minister 
able to advise the chamber why that cohort of patients would be chosen for such a trial? To go to the heart of my 
concern, if a patient is not yet in intensive care, it seems to me that it is likely that they would still have capacity 
to consent to participation in the research trial—remember, we are talking about a person who has COVID-19. If 
they are not in intensive care, I think it is reasonable, unless the minister has other advice, to assume that the person 
is likely to have capacity and be able to consent, in which case, if it is not going to be for people who are in intensive 
care, what operation would this section—the grievous section 110ZS that the statutory review recommended not 
go ahead—have for this type of trial for COVID-19. 
Hon SUE ELLERY: I am advised that the trial the honourable member is referring to is known as the Australasian 
COVID-19 Trial. It involves prospective informed consent. If the patients are already in ICU, they cannot get into 
the ASCOT, so section 110ZS would not be relevant to that category of patients. 
Hon NICK GOIRAN: This is not a question; this is a statement to conclude clause 12. I find that response 
interesting, because it demonstrates that for COVID-19 trials that are supposed to start, as I understand it, in Australia 
next week, the section that is the problem and has led to the sunset clause is not even needed. For all the rhetoric 
that has happened over the last week or so that this is an urgent bill and it must happen for COVID-19, the reality 
is that if a person has COVID-19, they will be able to give consent because they will have capacity. 
If the person does not have capacity, guess what? If the trial is in Australia and it has nothing to do with 
Western Australia, it will not apply to them anyway. It makes me wonder whether COVID-19 has been very regrettably 
used as a smokescreen to push this bill through the chamber over the past 24 hours, ignoring all the ordinary processes. 
I make these comments now because it probably will eliminate the need for me to make a third reading contribution, 
because these are the types of remarks that I would make during a third reading contribution to note the things that have 
been revealed during the Committee of the Whole House process. It is precisely why the Legislative Council does this 
kind of thing. At the very least, the chamber can be proud of the efforts that we, the non-government members, have put 
in on this bill today and over the last 24 hours under these extraordinary circumstances—circumstances that we should 
never have been put in. There is no excuse for a government to put together a second reading speech that does not reveal 
that this particular provision in clause 12 was expressly recommended against in the statutory review. It was hidden from 
members during everything that has happened over the past week. There is no excuse for that to happen. All that has 
happened as a result of this Committee of the Whole House process is that I have even more sympathy for those members 
who decided to vote against the second reading of the bill. Unfortunately, I feel conflicted on this issue, because, as I said 
during my second reading contribution, there are some important supportive elements. It is regrettable that an entirely 
avoidable situation is before us. This bill could have been brought on at any time. It has been brought on because, 
apparently, it is a lifesaving initiative. We spent three months at the end of last year on a life-taking provision. We 
could have given up a mere few weeks or sat a little longer to deal with this matter, which the government says has 
been available since 2017. Now it is being rammed down our throats, with the guillotine applied and all the rest of it. 
I remain disgusted by the events of today and I distance myself entirely from what has taken place. I indicate for the 
record that I have done everything to the best of my ability in the limited time available. 
Clause put and passed. 
New clause 12A — 
Hon MICHAEL MISCHIN: We have issue 2 of supplementary notice paper 176. I move — 

Page 31, after line 25 — To insert — 
12A. Section 110ZS deleted 

Delete section 110ZS. 
Of course, the timing for this clause to take legislative effect will be dealt with in due course in debate on postponed 
clause 2. I have already explained the reasons for it. It seems to be accepted by the government. I thank the minister 
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for her work in addressing the concerns that have been ventilated by members and also the advisers and all those 
involved in dealing with this matter in coming to a reasonable landing ground on the bill to allow its passage to 
deal with the matters that are of concern to the public at the moment and to medical practitioners for the public 
good, but at the same time reserving some level of parliamentary oversight that can be exercised in due course. 
Hon SUE ELLERY: I indicate for the record that if it is helpful to the chamber, it is important to note with respect 
to supplementary notice paper, issue 2, that these are all linked and they give effect to the matters that were discussed 
earlier—that is about inserting a four-year sunset clause. The bit that members may not have seen before, which 
makes this one different from supplementary notice paper, issue 1, is the transitional provisions, which we will go to 
in due course. But, for the ease of explaining how these all fit together, the government has proposed some transitional 
arrangements that would have the effect of ensuring that at the point that the sunset clause kicks in, existing research 
decisions—so, individual decisions—will be able to continue but not whole projects. When members read all the 
provisions on supplementary notice paper, issue 2, they have the effect of giving effect to the things that the 
government has indicated it agreed to in my second reading speech—that is, to, effectively, insert a sunset clause. 
New clause put and passed. 
Clause 13 put and passed. 
New clause 14 — 
Hon SUE ELLERY: I move the new clause 14 appearing on the supplementary notice paper 176, issue 2, at 4/NC14. 
As I indicated to the chamber earlier, this gives the effect of putting in place transitional arrangements. 
The DEPUTY CHAIR: Members, the minister has moved new clause 14 to move on page 32, after line 11, to insert 
a new heading: “Schedule 5 Division 3 inserted”. I know it is traditional that I read the whole script for the purposes 
of the Hansard, but it is here on the supplementary notice paper and it is quite detailed, so I am not proposing to 
read it. I think all members have it before them. The question is that the words to be inserted be inserted. 

Point of Order 
Hon NICK GOIRAN: By not reading it out, will it appear in Hansard? 
The DEPUTY CHAIR (Hon Adele Farina): Sure. I knew this would be raised. I will read it out—no problems. 

Committee Resumed 
The DEPUTY CHAIR: The minister has moved — 

Page 32, after line 11 — To insert — 
14. Schedule 5 Division 3 inserted 

At the end of Schedule 5 insert: 
Division 3 — Transitional provision in relation to Guardianship and Administration 
Amendment (Medical Research) Act 2020 

8.  Effect of repealed s. 110ZS on continuing urgent medical research after repeal 
day 

(1) In this clause — 
amending Act means the Guardianship and Administration Amendment 
(Medical Research) Act 2020; 
continuing urgent medical research means medical research in relation to 
a research candidate that — 

(a) commenced before repeal day pursuant to an urgent medical research 
decision; and 

(b) continues on and after repeal day; 
repeal day means the day on which section 12A of the amending Act comes into 
operation; 
repealed section 110ZS means section 110ZS as repealed by section 12A of the 
amending Act; 
urgent medical research decision means a decision before repeal day to conduct 
medical research in relation to a research candidate under repealed section 110ZS(1). 

(2) Until continuing urgent medical research is completed in relation to a research 
candidate — 
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(a) the urgent medical research decision pursuant to which the research is 
conducted continues to have effect as if repealed section 110ZS were not 
repealed; and 

(b) Part 9E and repealed section 110ZS continue to apply to the research 
and urgent medical research decision as if repealed section 110ZS were 
not repealed.  

Hon MICHAEL MISCHIN: Perhaps I could get clarification. My understanding from the way that the proposed 
amendment is framed is that we are not looking at a medical research project but the attention that has been given 
to a particular research candidate—the patient—under the existing regime and the decisions that have been made 
with respect to that patient to continue until that particular treatment or work is concluded. Is there any nuance to 
that? I would not like to see decisions made only shortly before the expiration of the contentious section of the act 
and a particular patient or group of patients continue to be the subject of procedure or treatment or research that is 
open-ended and will continue indefinitely even though Parliament has decided that it ought not to continue with 
the provisions. 
Hon SUE ELLERY: I can give that assurance. The language in the provisions before us refers to a research 
candidate, so the point that the honourable member makes is correct. This is not about a research project; this is 
about individual patients. 

Hon MICHAEL MISCHIN: I thank the Leader of the House. We support the transitional provisions. They are 
reasonable to have in the circumstances. I expect, all things being equal, we will never even get to the point of using 
the transitional provisions. If by the time the four years are up, Parliament has not given the time to considering 
the fruits of a parliamentary inquiry by one of the standing committees of this house and the government, the results 
of its statutory review and made any necessary improvements and corrected any inefficiencies, something is seriously 
wrong. I hope that these transitional provisions will be academic and that problems will be corrected well before 
the four years is up. In those circumstances, to ensure that there is some comfort for those who are treating patients 
under these and to give them the benefit of the best available medical attention, we support the amendment. 

New clause put and passed. 

Postponed clause 2: Commencement — 

Resumed from an earlier stage of the sitting. 

Hon MICHAEL MISCHIN: I move — 

Page 2, lines 7 and 8 — To delete the lines and substitute — 

receives the Royal Assent (assent day); 

(b) sections 12A and 14 — on the day after the period of 4 years beginning on the day after assent day; 

(c) the rest of the Act — on the day after assent day. 

The effect of this amendment will be that new section 12A will come into effect four years after the amendments 
come into operation and that will repeal proposed section 110ZS and also bring into effect the transitional provisions 
to protect the research that is currently going on.  

Hon SUE ELLERY: I concur with the description provided by the honourable member. As I indicated to the 
chamber, this is part of a package of things that have been agreed to give practical effect to a sunset clause, and 
the government is happy to support it. 

Amendment put and passed. 

Postponed clause 2, as amended, put and passed. 

Title put and passed. 

Report 

Bill reported, with amendments, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Leader of the House), and returned to the Assembly with 
amendments. 

Referral to Standing Committee on Legislation — Motion 

By leave, on motion without notice by Hon Michael Mischin, resolved — 
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(1) The Guardianship and Administration Amendment (Medical Research) Bill 2020, the bill, in the 
form it was agreed to by the Legislative Council and Legislative Assembly, be referred to the 
Standing Committee on Legislation. 

(2) The committee is to inquire into the bill and the amendments made to the Guardianship and 
Administration Act 1990 by the Guardianship and Administration Amendment (Medical Research) 
Act 2020. 

(3) The committee is to report by Wednesday, 25 November 2020. 
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